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Starr Kelso Law Office, Chtd ., Coeur d'Alene, for appellants. Starr Kelso argued.

Ringert Clark, Chtd., Boise, for respondent. Laura E, Burri argued.

JONES, Justice.

At issue in this appeal is the validity and finality of a trustee's sale of appellants' real property. The
successful bidder at the sale, a company called Mortgage Electronic Registration Systems, inc.
(MERS), filed a complaint for ejectment against the appellants. MERS deeded the property to
Federal Home Loan Mortgage Co. (Fed Home), which was substituted as plaintiff. The district
court entered summary judgment in Fed Home's favor and ordered the appellants off the property.
They appealed. We vacate the order in part and remand for further proceedings.

L

The property from which MERS sought to eject the appellants is located in St. Maries. In 2001, the
appellants borrowed nearly $200,000 from Greenpoint Mortgage Funding, Inc. They gave
Greenpoint a promissory note, as well as a deed of trust against the property to secure payment of
the note. The deed of trust listed Greenpoint as the lender and MERS as the beneficiary. The
appellants fell behind on their payments and foreclosure proceedings were initiated. The sale was
scheduled to take place in St. Maries on June 26, 2003.

The day before the scheduled date of the trustee's sale, the appellants filed a Chapter 7
bankruptcy. With the automatic 362 stay in place, the property could not be sold. So, on June 25,
2003, the trustee faxed the title company a letter requesting that the foreclosure sale be
rescheduled for July 24, 2003. According to the trustee, the rescheduled sale date was announced
at the time and place of the original sale. It is unclear whether notice of this rescheduling was
provided to the appellants either in writing or by
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publication or posting, but the appellants deny having ever received notice of the rescheduling.
July 24 came and went, and the stay remained in effect. On that date, the trustee sent the title
company a fax requesting that the sale be postponed until August 22, 2003, The trustee asserts
that the rescheduled date was announced at the time and place of the initial rescheduled sale.
Again, the record does not disclose whether notice was provided to the appellants, but they deny
having received notice of this second rescheduling. On August 8, 2003, and upon the parties'






stipulation, the bankruptcy court vacated the automatic stay and allowed Greenpoint, or its
successors or assigns, to foreclose on the property. Neither the stipulation nor the bankruptcy
court's order lifting the stay identifies a date on which the sale was to occur.,

With the stay lifted, the trustee’s sale was held on August 22 and MERS was the successful
bidder. MERS's bid was a credit bid. In the sense it is used in this case, a credit bid means that
the holder of the note bids up to the amount of money due it by the debtor, thereby extinguishing
the debtor's debt to the extent of the bid.

Very shortly after the sale, MERS deeded the property to Fed Home, which was unsuccessful in
its non-judicial attempts to eject the appellants and possess the property. MERS filed an ejectment
action and the district court subsequently granted its motion to amend its complaint and substitute
Fed Home as the real party in interest. Fed Home then moved for summary judgment. The
appellants defended the motion, claiming that the credit bid was not proper under Idaho's statutes
governing property purchases at a trustee's sale. They also contended that the sale suffered
fatally from procedural deficiencies, specifically that the notice provisions set forth in 1.C. 45-
1506A were not met. After a hearing the district court issued an order granting Fed Home's motion
and ordering the appellants off the property.

II.
We are concerned in this appeal with three issues: (1) whether a credit bid like the one used here

satisfies the requirements of [.C. 45-1506(9); (2) whether the trustee’s sale in this case complied
with the notice requirements set forth in Title 45, Chapter 15 of the I[daho Code; and (3) whether,
even if the trustee's sale did not comply with the aforesaid notice requirements, Fed Home is
entitled to the conclusive effect of a sale and recording of the trustee's deed as a good faith
purchaser for value under [.C. 45-1508 and 45-1510. As the district court disposed of this case on
summary judgment, it is according to that standard of review, set forth in Idaho R. Civ. P. 56(c),
that we will proceed.

A.

The appellants argue first that a credit bid does not satisfy the statutory requirements for
purchasing property at a trustee's sale. They say that nowhere in our statutes can the phrase
"credit bid" be found. They point out that |.C. 45-1506(9) speaks to paying "purchase money" and
calls for the purchaser to "pay the price bid." They assert that cash is required for a valid bid and
that the bid in this case fails the statutory requirements. The appellants are wrong.

The district court ruled that the credit bid satisfied the statutory requirements for purchasing
property at a trustee's sale. The court noted that the issue had not been decided in idaho, but
observed that courts in several jurisdictions, interpreting statutes that required bids for cash, had
nevertheless held that credit bids satisfied the statuiory requirements. For instance, in Rocky
Mountain Bank v. Stuart, 280 Mont. 74, 928 P.2d 243 (1996), the defendant executed a trust
indenture on his residential property to secure payment of an obligation to the plaintiff bank. 928
P.2d at 245. After the defendant defaulted, the bank commenced nonjudicial foreclosure
proceedings under Montana's statutes. /d. The bank was the only bidder at the sale and it
purchased the property with a credit bid. /d. The defendant refused {o vacate the property and suit
for possession was commenced., /d. The defendant claimed that the credit bid was not a cash






sale, which was required by statute. /d. The trial court did not buy this theory and, on appeal,
neither
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did the supreme court. The supreme court noted that a credit bid was not a credit sale, the
difference being that in the latter the bidder would be permitted to pay at a later time, as would be
the case "if the bid were in the form of a note or other instrument pursuant to which either a lump
sum payment or payment by instailments over time would be made in the future.” /d. at 247. But
the bank was simply bidding the amount due it, and the court held that the bank's application of its
bid to the outstanding debt constituted payment of the price bid in cash. /d.

The district court also cited Surety Sav. & L.oan Ass'n v. Nat! Automobile & Cas Ins. Co, 8
Cal.App.3d 752, 87 Cal.Rptr. 572 (Cal.Ct.App.1970), wherein the Court of Appeals of California
held that the difference between the creditor-plaintiff bringing cash for the full price to the sale and
simply making a credit bid was merely one of form, and McClure v. Casa Claire Apartments, Lid.,
560 S W.2d 457 (Tex.Ct.App.1977), in which the Court of Appeals for Texas held that "[c]rediting
the bid against the note has been found to be equivalent to a cash sale." 560 S.W.2d at 461. The
appellants contend that these cases are "clearly a distinct minority," but they have provided no
authorities to the contrary.

The principle articulated in the above-cited cases is compatible with I.C. 45-1506 and, indeed, it
makes a good deal of practical sense. There is no reason why the holder of the deed of trust note
should not be able to purchase the property at a trustee sale by bidding in all or part of the amount
owing pursuant to the note. After all, the holder of the note is the party to be benefited by the sale.
It makes no sense to require the note holder to bring cash to the sale in order to pay himself. His
bid, if successful, immediately reduces or eliminates the debtor's obligation. We hold that where
the holder of the deed of trust note is the bidder, crediting the bid against the note is the equivalent
of a cash sale. The district court properly held that the credit bid here complied with the statutory
requirements,

B.

The appellants next contend that notice of the rescheduled sale was not given as required by [.C.
45-1506A. Fed Home responds that all of the requirements of [.C. 45-1506B were complied with
by the time the appellants filed for bankruptcy, and therefore no further notice was required after
the first rescheduling. See |.C. 45-1506B(3). But the appellants argue that once their bankruptcy
was filed and the original June sale could not occur, 1.C. 45-1506A, not |.C. 45-1506B was the o
statute with which MERS had to compiy. :
So which is it? Generally speaking, a foreclosure sale may be postponed in one of three ways.
First, 1.C. 45-1506(8) provides:

The sale shall be held on the date and at the time and place designated in the notice of sale or
notice of rescheduled sale as provided in section 45-1506A, ldaho Code, unless the sale is
postponed as provided in this subsection or as provided in section 45-1506B, Idaho Code,
respecting the effect of an intervening stay or injunctive relief order.

Section 45-1506A(1) provides:

In the event a sale cannot be held at the time scheduled by reason of automatic stay provisions of






the U.S. bankruptcy code (11 U.S. C. []362), or a stay order issued by any court of competent
jurisdiction, then the sale may be rescheduled and conducted following expiration or termination of
the effect of the stay in the manner provided in this section.

(Emphasis added.) The notice requirements in |.C. 45-1506A are much like those in I.C. 45-15086,
requiring service of notice and publication. See |.C. 45-1506A(2)-(4).

Section 45-1506B(1) applies when a stay has been lifted prior to the date of a scheduled sale:

If a stay as set out in subsection (1) of section 45-1506A, Idaho Code, which would otherwise
have stopped a foreclosure sale is terminated or lifted prior fo the date of sale, then any person
having a right to reinstate the deed of trust pursuant to subsection (12) of section 45-1508, Idaho
Code,
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may request the trustee to postpone the sale for a period of time which shall allow at least one
hundred fifteen (115) days to elapse from the recording of the notice of defauit to the rescheduled
date of sale exclusive of the period of time during which such stay was in effect.

(Emphasis added.) The notice requirements in this section are substantially less burdensome.
Subsection (3) of this statute provides:

If the foreclosure has proceeded in compliance with all requirements of subsections (2) through
and including (6), of section 45-1506, ldaho Code, prior to the intervention of the stay, then at the
time appointed for the original sale, the trustee shall announce the date and time of the
rescheduled sale to be conducted at the place originally scheduled and no further or additional
notice of any kind shall be required.

So, if no bankruptey is ever filed and no stay intervenes, postponement proceeds according to 45-
1506(8); if a stay is in effect on the date of a scheduled sale, postponement proceeds according to
45-1506A, and if a stay has been lifted before the scheduled sale date, then postponement
proceeds according to 45-1506B. In this case, the stay was in effect on the date of the original
June sale and was not lifted until August 8--after the rescheduled sale and before the actual sale.
Accordingly, to reschedule the first sale, rather than simply announcing the new date and time of
the sale on the date of the original sale as the trustee did and as 1.C. 45-1506B would allow if the
stay were lifted prior to the date of sale, the trustee was required to follow the notice provisions in
45-1506A. The appellants did not show up to hear the rescheduling announcements and, in
affidavits opposing Fed Home's motion for summary judgment, the appellants denied having
personal knowledge of the sale being rescheduled to July 24 or August 22 [1] And why would they
have shown up at the time and place of the initially scheduled sale to hear a rescheduling
announcement when they knew the sale was stayed by the bankruptcy filing? Not having any
reason to be at the first rescheduling, they would have had no reason to know of the second sale
date or of the second rescheduling.

The district court ruled that "the more specific provisions of I.C. 45-1506B(3) apply, allowing the
trustee to simply announce the date and time of resale without further notice if the requirements of
sections 45-1506(2) through 45-1506(6) have already taken place.” [2] In light of our above
discussion, this was incorrect. Fed Home argued it complied with 45-1506B, but did not show it
complied with 45-1506A. Thus it is unclear (and doubtful) that 45-1506A was complied with.






Because the district court applied the incorrect standard (i.e., ruling 45-1506B, not 45-1506A,
applied), summary judgment on this issue was improper.

C.

Fed Home argues, however, that "[iJrregardless" of whether the proper statutory
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notice requirements were complied with, the sale is final under | C. 45-1508 and 45-1510. ltis
"too late," Fed Home says, for the appeliants to object to the sale; the appellants should have
objected before the foreclosure sale occurred. Idaho Code 45-1508 provides: "[alny failure to
comply with the provisions of section 45-1506, |[daho Code, shall not affect the validity of a sale in
favor of a purchaser in good faith for value at or after such sale, or any successor in interest
thereof.” Section 45-1510 provides that when the trustee's deed is recorded properly, the recitals
in the deed and the affidavits required in 45-1506(7) are conciusive in favor of a purchaser in
good faith for value. Fed Home contends it is a purchaser in good faith and thus gained the rights
conferred in 45-1508 and 45-1510. This argument flows, however, from Fed Home's assertion
that it complied with 45-1506B--recall, the company does not assert that it complied with 45-
1506A. By arguing that 45-1506B was complied with, Fed Home seems to tacitly admit it knew
that the requirements in 45-1506A were not, While the issue was raised in the parties’
memoranda on summary judgment, the district court's written decision does not address this
issue.

Though this Court has not ruled on such a question, status as a bona fide purchaser or a
purchaser in good faith, at least in the context of a nonjudicial foreclosure sale, is generally not
available where a purchaser is on inquiry notice of a potential defect of statutory notice provisions.
See Rosenberg v. Smidf, 727 P.2d 778, 784 (Alaska 1987) (under Alaska statute, purchasers at
nonjudicial foreclosure sale could not claim bona-fide purchaser status where they were on inquiry
notice because deed did not recite specifics of trustee's compliance with statutory notice
requirements); see also Grant S. Nelson and Dale A, Whitman, Real Estate Finance Law, 7.20 at
671 (West 2002) (bona fide purchaser status may be available to purchaser unrelated to mortgage
where purchaser has no actual knowledge of defects, is not on reasonable notice from the
instruments that defects have occurred, and the defects are not such that a person attending the
sale exercising reasonable care would be aware of the defect); Shearer v. Allied Live Qak Bank,
758 5.W 2d 940 (Tex.Ct.App.1988); Little v. CFS Service Corp., 188 Cal App.3d 1354, 233
Cal.Rptr. 923 (Cal.Ct App.1987). 31 it MERS knew the 45-1506A requirements were not complied
with, it had actual knowledge that such requirements were not met and it cannot claim to be a
good faith purchaser for value. If that is the case, then Fed Home cannot benefit from the shelter
rule and may not be entitled fo the protections bestowed by 45-1508 or 45-1510. The district court
did not address this issue, so further fact-finding is necessary and summary judgment was
improper. We see no merit in Fed Home's argument that the appellants, who were entitled to
receive notice of a sale, yet did not and were not otherwise aware of the sale, should have
contested the lack of notice before the sale.

il
The district court’s order is affirmed insofar as it holds the credit bid submitted by
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MERS was compliant with statutory requirements but is vacated in all other respects and the case
is remanded for proceedings consistent with our opinion. Costs are awarded to the appellants.
Chief Justice SCHROEDER, Justices EISMANN and BURDICK, and Judge REINHARDT, Ill, Pro
Tem. concur.

Notes:

[1] No argument was made that the appellants had actual notice of the July or August sales. Both
the August 8 stipulation to remove the stay and the order removing the stay contemplated
foreclosure proceedings would go forward but neither identified a date on which the property
would be sold. Even if the appellants did have notice of the sale, it may not have made a
difference. We are dealing here with nonjudicial trust deed foreclosure. The procedures to
foreclose on trust deeds outside of the judicial process provide the express-lane alternative to
foreclosure in the judicial system and strip borrowers of protections embedded in a judicial
foreclosure. As our Court of Appeals has correctly observed, strict compliance with the notice
provisions is required. See Security Pacific Finance Corp. v. Bishop, 109 Idaho 25, 28, 704 P.2d
357, 360 (1985) (quoting Patfon v. First Fed. Sav. & Loan Ass'n of Phoenix, 118 Ariz, 473, 578
P.2d 152, 156 (1978)).

[<] The court noted that the trustee had complied with 45-1506(2) through (6). This does not seem
to be disputed. The court apparently viewed 45-1506B(3) as a stand-alone provision. It noted that
a "person having a right to reinstate the deed of trust pursuant to subsection (12) of section 45-
15086, Idaho Code, may request the trustee to postpone the sale for a period of time," [.C. 45-
1506B(1), but that no such person had done so. Therefore, the court skipped to subsection (3) and
determined that it had been complied with,

[3] The subsections relating to sale postponement in sections 45-1506 and 45-1506A contain
mechanisms to ensure the notice requirements are complied with. For example, 45-1506(7)
requires that an affidavit of mailing notice of sale and an affidavit of posting and publication of
notice of sale, as required in 45-1506(6), must be recorded in the mortgage records of the county
or counties in which the property sits. In the event that a sale is postponed because a stay
prohibits the sale, 45-1506A(4) requires the trustee to make an affidavit stating he or she has
complied with subsections (2) and (3) of 45-1506A, to make this affidavit available for inspection
at the time of the rescheduled sale, and to attach or incorporate the affidavit to the trustee's deed.
But 45-1506B aliows the possibility that an unwitting buyer who is present at a scheduled sale
may be told, erroneously, that the postponed sale is being rescheduled pursuant to that section.
Uniike sales postponed under 45-1506 or 45-1506A, which require recorded affidavits certifying
compliance with the notice requirements, a sale postponed under 45-1506B is simply rescheduled
at the original sale and no further notice of any kind is necessary. Thus, a bidder who is told at a
scheduled sale that the sale is being postponed and rescheduled pursuant to 45-1506B(3) has no
reason 1o inquire whether the frustee is following the proper postponement statute and thus may
have no knowledge that the actual notice provisions were not complied with.
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BURDICK, Justice.

I. NATURE OF THE CASE

This case arises out of two non-judicial foreclosure sales for separate but related deeds of trust.
Appellant Lawrence Spencer appeals from the district court’s order of summary judgment in favor
of Respondent Davidson Trust Company, custodian for IRA/SEP account No. 68-0811-30 and
James Raeon, successor trustee (Davidson Trust); and Respondent Dee Jameson, the trust
beneficiary. We reverse the district court's award of summary judgment and remand for a
determination of the amount of sale proceeds to be distributed along with who is entitled to such
proceeds under idaho Code § 45-1507.

Il. FACTUAL AND PROCEDURAL BACKGROUND

On April 30, 2002, Spencer executed a promissory note for $90,000 in favor of Davidson Trust.
The note was secured by a Deed of Trust (DOT No. 1) on Spencer's real property Parcels Nos. 1,
2, and 3. Parcel No. 3 also included title to a 1981 Skyline mobile home, VIN # 01910302P. A few
months later on November 13, 2002, Spencer entered into a Loan Commitment Agreement
(Agreement) with Davidson Trust for a proposed loan in the amount of $65,000. The Agreement
provided that the loan was to be secured by Parcel No. 3 along with title to a 1977 maobile home,
VIN # 73165.1'] The Agreement also provided that $42,500 of the $65,000 was to be withheld
from Spencer and paid to him incrementally upon completion of several tasks and improvements
related to the mobile home. On November 14, 2002, Spencer executed a promissory note for
$65,000 in favor of Davidson Trust for the second loan. The following day on November 15, 2002,
Spencer executed a Deed of Trust (DOT No. 2) as security for the second note. DOT No. 2






conveyed Parcel No. 3 by description, but made no reference to the 1977 mobile home, or the
Agreement itself.

Between November 2002 and March 2004, Spencer completed six of the seven items set forth in
the Agreement, It is undisputed that Spencer failed to complete item (g), which held back $5,000
pending the completion of certain improvements entitled " [m]obile remodel costs.” These
improvements included " windows, carpets, drywall, etc. (to be paid upon completion)." Because
Spencer did not complete item {(g), he was only distributed $60,000 of loan proceeds for the
second loan.

Spencer [ater defaulted on his repayment obligations under both Deeds of Trust. On February 24,
2005, the trustee sold the deeds at two separate non-judicial foreclosure sales. It is undisputed
that Spencer received proper notice for both sales. The sale of DOT No. 2 was conducted first at
10:00 a.m. Spencer did not attend this sale. Davidson Trust submitted a credit bid of $86,507 .45,
which included the $5,000 of loan proceeds withheld under item (g) of the Agreement. This was
the highest bid and Davidson Trust was given a Trustee's Deed to Parcel No. 3. The sale of DOT
No. 1 was conducted next at 10:30 a.m. Spencer did attend this sale and bid $10 for the mobile
home. Davidson Trust submitted a credit bid in the amount of $204,074.37, which Davidson Trust
calculated as being the cumulative amount owing under both deeds of trust. Davidson Trust
submitted the highest bid and was given a Trustee's Deed to Parcels Nos. 1, 2, and 3 and title to
the 1981 Skyline mobile home.

The Trustee's Deed for DOT No. 2 was recorded first at 11:29 a m. and the Trustee's Deed for
DOT No. 1 was recorded second at 11:30 a.m. The Trustee's Deed for the sale of DOT No. 1
listed the 1981 Skyline mobile home as part of the property sold; the Trustee's Deed for the sale of
DOT No. 2 did not include any reference to a mobile home. The trustee subsequently executed an
Amended Trustee's Deed on March 23, 2005 for DOT No. 1, which conveyed all three parcels and
title to the 1981 Skyline mobile home as being the property secured under both Deeds of Trust.
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On April 27, 20086, approximately fourteen months after the sales, Spencer filed suit against
Jameson and Davidson Trust, claiming irregularities in both non-judicial foreclosure sales.
Spencer sought a declaratory judgment to set aside and reschedule the sales. In the alternative,
Spencer argued that a monetary surplus was owed to him under 1.C. § 45-1807.

On November 3, 2006, Jameson moved for summary judgment, which Davidson Trust joined. The
district court granted summary judgment in favor of the respondents. Spencer filed a motion for
clarification and reconsideration, which the district court denied. Spencer now appeais from the
district court's order of summary judgment.

Hl. STANDARD OF REVIEW

When reviewing an order for summary judgment, this Court applies the same standard of review
as was used by the trial court in ruling on the motion for summary judgment. See Cristo Viene
Pentecostal Church v. Paz, 144 ldaho 304, 307, 160 P.3d 743, 746 (2007). Summary judgment is
proper if " the pleadings, depositions, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law.” [.LR.C.P. 56(c). " If there is no genuine issue of material fact, only a






question of law remains, over which this Court exercises free review." Cristo, 144 |daho at 307,
160 P .3d at 746 (quoting /nfanger v. City of Salmon, 137 |daho 45, 47, 44 P.3d 1100, 1102
(2002)).

This Court liberally construes all disputed facts in favor of the nonmaoving party, and all
reasonable inferences drawn from the record will be drawn in favor of the nonmoving party. /d. If
reasonable persons could reach differing conclusions or draw conflicting inferences from the
evidence presented, then summary judgment is improper. McPheters v. Maile, 138 Idaho 391,
394, 64 P.3d 317, 320 (2003).

IV. ANALYSIS

On appeal, Spencer claims the district court erred in granting summary judgment to the
respondents. First, Spencer argues that the character of the 1981 Skyline mobile home is personal
property rather than real property and, therefore, the mobile home was improperly transferred fo
the trustee for purposes of non-judicial foreclosure under I.C. § 45-1501, ef seq. 2] In addition,
Spencer argues the sales should be set aside pursuant to |.C. § 45-1508 because Davidson Trust
submitted bids in excess of the amounts he owed under the notes secured by the trust deeds.
Alternatively, Spencer argues that he is entitled to surpius proceeds from the sales under L.C. §
45-1507. Each argument will be discussed in turn.

A. Character of the Mobile Home

Spencer argues that the character of the 1981 Skyline mobile home is personal property rather
than real property and, therefore, the mobile home was not subject to foreclosure. Before
addressing Spencer's argument, we find it necessary to clarify why this issue is pertinent to the
case. Upon manufacture, a mobile home is a movable chattel and characterized as personal
property. Once a mobile home is affixed to land it is converted to real property. See |.C. § 55-101.
Accordingly, a mobile home may be considered either real property or personal property under
Idaho law. However, a deed of trust, by definition, is limited to the conveyance of real property. |.C.
§ 45-1502(3). Thus, we must determine whether at the time of the sale the 1981 Skyline mobile
home was converted to real property and, therefore, was properly transferred to the trustee for
purposes of non-judicial foreclosure under L.C. § 45-1503; or whether the mobile remained
personal property, in which case the mobile home was not subject to foreclosure under the statute.
The Idaho Legislature has defined " real property” under Title 535, Chapter 1,
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which governs property and cwnership, as follows:

1. Lands, possessory rights to land, ditch and water rights, and mining claims, both load and
placer.2, That which is affixed to land.3. That which is appurtenant to land.

I.C. § 55-101. As set forth above, a deed of trust is limited to the conveyance of real property. See
[.C. § 45-1502(3). Accordingly, that which is land, affixed to the land, or appurtenant to the land,
and falls within the parameters of the real property described in the deed, is conveyed under the
deed of trust. Idaho Code § 45-1502(5) provides additional limitations on what real property can be
transferred to the trustee for purposes of non-judicial foreclosure. In this case, the question is
whether the 1981 Skyline mobile home was affixed to the real property described as Parcel No, 3
in DOT No. 1 and DOT No. 2 at the time of the sale. When faced with the issue of fixture, we apply






three general tests: " (1) Actual or constructive annexation to the realty; (2) Appropriation to the
use of that part of the realty to which it is connected; [and] (3) Intention of the party so annexing to
make the article a permanent accession to the realty." Prudente v. Nechanicky, 84 Idaho 42, 47,
367 P.2d 568, 570-71 (1961).

The evidence demonstrates that the 1981 Skyline mobile home was affixed to the land at the time
of sale and, therefore, was converted to real property. See |.C. § 55-101. As set forth in Ed
Jameson's affidavit dated November 3, 2006, Spencer completed items (a) through (f) in the
Agreement related to the mobile home, which were: (a) well set-up, with pump, pressure tanks,
lines; (b) septic system with inspections, and hookup to home; (c) driveway completion to county
standards; (d) power lines and pedestal, with inspections and hookup; () mobile title in file; and (f)
foundation, decks, and mobile set-up, including attachment and conversion to real property. These
tasks and improvements show: (1) the mobile home was actually annexed to the realty, (2) the
mobile home was appropriated to the use of that part of the realty to which the home was
connected, and (3) it was Spencer's intention to make the mobile home a permanent accession to
the realty. See id. Most persuasively, item (f) specifically required " attachment and conversion to
real property.” Because the 1981 Skyline mobile home was affixed to the land at the time of sale,
we hold that the mobile home was properly transferred to the trustee for purposes of non-judicial
foreclosure under |.C. § 45-1503.

B. Credit Bids

Next, Spencer argues that Davidson Trust's bids were in excess of the amounts owing under the
notes secured by the trust deeds and, therefore, Davidson Trust did not " forthwith pay the price
bid" before the trustee executed and delivered the Trustee's Deeds as required by 1.C. § 45-
15086(9). Spencer further argues that because Davidson Trust is not a good faith purchaser for
value, [.C. § 45-1508 mandates that the sales be set aside due to Davidson Trust's failure to
comply with this statutory provision. Each sale will be discussed separately.

1. The sale for DOT No. 2 is final.

First, Spencer argues Davidson Trust's credit bid for DOT No. 2 was $5,000 in excess of the
amount Spencer owed under the note secured by the trust deed. Although the original amount of
the loan was $65,000, only $60,000 was actually disbursed to Spencer; Davidson Trust withheld
the $5,000 because Spencer failed to complete item (g) of the Agreement which called for "
[m]obile remodel costs, including windows, carpets, drywall, etc. (to be paid upon completion).”
Davidson Trust expended $45,000 to complete these improvements after the sale. The district
court held the $5,000 was properly included in Davidson Trust's credit bid for two reasons. First,
the district court determined that pursuant to the terms of DOT No. 2, Davidson Trust was
permitted to make the $5,000 advances to protect its security interest (the mobile home) and to
charge Spencer's account for the expenditure. The district court also determined that Davidson
Trust could charge Spencer's account for the $5,000 because he agreed to complete the * mobile
remodel costs" listed in item (g) of the Agreement, which Spencer failed to do.
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A trust deed must be foreclosed in the manner set forth in I.C. § 45-1506, which requires in part
that " [t]he purchaser at the sale shall forthwith pay the price bid and upon receipt of payment the






trustee shall execute and deliver the trustee's deed to such purchaser...." |.C. § 45-1506(9). In this
case, Davidson Trust submitted a credit bid of $86,507 .45 for DOT No. 2 and the trustee
subsequently executed a Trustee's Deed to Davidson Trust for the sale, This Court recently
determined that a credit bid in a foreclosure sale made by the lender holding the note is the
equivalent of a cash sale and, therefore, satisfies the statutory requirements for purchasing real
property at a trustee's sale under 1.C. § 45-1506(9). Federal Home Mortgage Corp. v. Appel, 143
Idaho 42, 45, 137 P.3d 429, 432 (2006). However, the Court imposed a limitation on credit bids,
requiring that the holder of a deed of trust note credit bid " in all or part of the amount owing
pursuant to the note” at the time of sale. /d.

We find that Davidson Trust bid in excess of the amount of credit available to it under DOT No. 2.
Only $60,000 of the $65,000 was actually advanced to Spencer and thus " owing pursuant to the
note" at the time of the sale. /d. (emphasis added). Accordingly, Davidson Trust bid in excess of
the amount of credit available to it under the note secured by DOT No. 2 by at least $5,000 and,
therefore, did not pay the price owing before the trustee executed the Trustee's Deed for DOT No.
2 as required by I.C. § 45-1506(9). [3]

The respondents argue that the $5,000 was properly included in Davidson Trust's bid because
DOT No. 2 specifically allows Davidson Trust to make any advances necessary to protect the
security interest and to charge Spencer's account for such advances. However, the $5,000 was
not advanced until after the sale. In Ed Jameson's Affidavit dated March 27, 2007, he states that
approximately $60,000 was expended in relation to the three parcels of property, and of that
$60,000, over $5,000 was expended to complete item (g) of the Agreement. Jameson stated this
expenditure was made " [bletween February 24, 2005, and April 27, 2006." The sale for DOT No.
2 occurred at 10:00 a.m. on the morning of February 24, 2005. Thus, the $5,000 was not
expended until after the sale of DOT No. 2, and accordingly did not constitute an amount owing
under the note at the time of the sale.

The respondents also argue the $5,000 was properly included in Davidson Trust's bid because
Spencer failed to complete the " mobile remodel costs" as required under item (g) of the
Agreement. As set forth above, Davidson Trust did not expend the $5,000 it withheld to complete
the improvements until after the sale of DOT No. 2. Therefore, the $5,000 was not an amount
owing at the time of the sale.

Finally, the respondents argue the $5,000 should be treated the same as property taxes, which
were properly charged to Spencer's account and included in Davidson Trust's credit bid. However,
the payment of property taxes was an obligation secured by DOT No. 2, whereas the " mobile
remodel costs" were not. Property may only be transferred to the trustee for purposes of non-
judicial foreclosure pursuant to 1.C. § 45-1503(1) to secure an obligation under the trust deed.
Although Spencer was obligated to immediately repay sums expended by Davidson Trust under
Paragraph A(5) of DOT No. 2, he was not required to repay sums not expended at the time of
sale.

Based on our analysis set forth above, we find that Davidson Trust did not pay the price bid
before the trustee executed the Trustee's Deed to DOT No.2 as required by [.C. § 45-1506(9).
Even though Davidson Trust failed to comply with this provision, however, we find it unnecessary






to set aside the sale. Idaho Code § 45-1508, which governs the finality of the sale, states in
pertinent part:

" A sale made by a trustee under this act shall foreclose and terminate all interest in the property
covered by the trust deed of all persons to whom notice is given under section 45-1506, Idaho
Code, and of any
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other person claiming by, through or under such persons and such persons shall have no right to
redeem the property from the purchaser at the trustee's sale ... [A]ny failure to comply with the
provisions of section 45-1506, [daho Code, shall not affect the validity of a sale in favor of a
purchaser in good faith for value at or after such sale, or any successor in interest thereof."

Upon initial reading of this provision, it would appear we are required to set aside the sale of DOT
No. 2 due to Davidson Trust's failure to comply with |.C. § 45-1506(9), unless the Court finds that
Davidson Trust is a good faith purchaser for value. Nevertheless, after reading subsections (9)
and (10) of |.C. § 45-1506 in their entirety, we find that it is more reasonable to infer that the
legislature did not intend for a sale to be set aside once the trustee accepts the credit bid as
payment in full. ldaho Code § 45-1506(9) states:

The purchaser at the sale shall forthwith pay the price bid and upon receipt of payment the trustee
shall execute and deliver the trustee's deed to such purchaser, provided that in the event of any
refusal to pay purchase money, the officer making such sale shall have the right to resell or reject
any subsequent bid as provided by law in the case of sales under execution.

Immediately following this provision, Idaho Code § 45-1506(10) states:

The trustee's deed shall convey to the purchaser the interest in the property which the grantor
had, or had the power to convey, at the time of the execution by him of the trust deed together with
any interest the grantor or his successors in interest acquired after the execution of such trust
deed.

Thus, although 1.C. § 45-1506(9) requires that the purchaser forthwith pay the price bid, the sale is
final once the trustee accepts the bid as payment in full unless there are issues surrounding the
notice of the sale (which are admittedly not present in this case). This interpretation promotes the
legislature’s interest in preserving the finality of title to real property. In addition, our interpretation
does not deprive trust deed grantors of a statutory remedy in cases such as this where the trustee
wrongfully accepts a credit bid as payment in full. Grantors may still turn to .C. § 45-1507 which
governs the manner which the sale proceeds are to be distributed for relief. Therefore, we hold
that the sale for DOT No. 2 was final once the trustee accepted Davidson Trust's bid as payment
in full and subsequently executed the Trustee's Deed for DOT No. 2.

Because the sale of DOT No. 2 is final, we need not address whether Davidson Trust is a good
faith purchaser for value, as that determination would only be applicable to our analysis if we
found reason fo set aside the sale.

2. The sale for DOT No. 1 is final.

Spencer also argues the sale for DOT. No. 1 should be set aside because Davidson Trust bid
$86,507 45 in excess of the amount owing under the note secured by the trust deed. During the
trustee's sale for DOT No. 1, Davidson Trust submitted a credit bid in the amount of $204,074.37,






which included the remaining principal balance under the promissory note secured by DOT No. 1,

along with the alleged payoff amount for the second note secured by DOT No. 2 and related fees.

The respondents assert they were compelled to satisfy the amount owing under the note secured
by DOT No. 2 for their own protection and, therefore, properly included the payoff amount for DOT
No. 2 and related fees in their bid for DOT No. 1. In support of their assertion, the respondents cite
to Federal Home Loan Mortgage Corp. v. Appel, 143 Idaho 42, 137 P.3d 429 (2006), and

Thompson v. Kirsch, 106 [daho 177, 677 P.2d 490 (Ct.App.1984). In Federal Home Loan, debtors
in a foreclosure sale argued that a credit bid made by the lender for the amount owed on the note
satisfied the statutory requirements for " purchase money" or " paying the price" pursuantto 1.C. §
45-1506(9). Federal Home Loan, 143 ldaho at 44, 137 P.3d at 431. This Court held " that where
the holder of the deed of trust note is the bidder, crediting the bid against the note is the equivalent
of a cash sale." /d. at 45, 137 P 3d at 432. Thus, Federal Home Loan dealt strictly with whether a
credit bid constitutes
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" paying the price" for a trust deed under the statute.

Thompson, on the other hand, is more relevant to the respondents' argument. In that case, the
Thompsons, holders of a second deed of trust, satisfied a first deed of trust to prevent foreclosure
of the prior lien. 106 Idaho at 181, 677 P.2d at 494 . The district court included the amounts the
Thompsons paid to service the debt on the first deed of trust in determining the amount of
mortgage indebtedness that was owed under the Thompsons' second deed of trust. /d. On appeal,
the Kirsches, those indebted under both deeds of trust, argued it was error for the district court to
include these amounts. /d. The Thompsons, however, contended that .C. § 45-105 entitled them
to reimbursement for any sums they paid in satisfaction of the first deed of trust. /d. [daho Code §
45-105 states: " Where the holder of a special lien is compelled to satisfy a prior lien for his own
protection, he may enforce payment of the amount so paid by him, as part of the claim for which
his own lien exists.” The ldaho Court of Appeals held that the second deed of trust was the
functional equivalent to a mortgage and that |.C. § 45-105 entitled the Thompsons to include
payments they made to prevent foreclosure of the first deed of trust as part of the mortgage
indebtedness created by their junior encumbrance. /d. at 181-82, 677 P.2d at 494-95. (citing Mifler
v. Stavros, 174 So.2d 48, 48 (Fla.Dist.Ct. App.1965) (holding that " amounts paid by the holder of a
second mortgage to protect his security are properly included in a decree foreclosing the second
mortgage" )). Conversely, this case does not involve the holder of a special lien paying off a * prior
lien." See |.C. § 45-105. DOT No. 1 was the prior lien under the facts of this case, which was sold
after BDOT No.2, Davidson Trust did not make advances to prevent the foreclosure of DOT No. 1
before it bid on DOT No. 2. Therefore, Davidson Trust was not compelled to satisfy a prior lien for
its own protection when it bid on DOT No. 1.

The respondents also argue that the $86,507 .45 was properly included in its bid for DOT No. 1
because DOT No. 1 contains a future advance clause. DOT No. 1 states that the property
conveyed " secure[s] payment of all such further sums as may hereafter be loaned or advanced by
the Beneficiary herein to the Grantor herein...." At the time DOT No. 1 was sold, the $65,000 loan
advance plus interest and fees had already been paid off as the trustee had previously accepted






Davidson Trust's bid for $86,507.45 for DOT No. 2 as payment in full. As such, only $117,566.92
was owing under the note secured by DOT No. 1 at the time of sale. Yet, Davidson Trust bid
$204,074.37. Davidson Trust did not pay the full price bid before the trustee executed the
Trustee's Deed for DOT No. 1 as required by |.C. § 45-1506(9). Still, we find it unnecessary to set
aside the sale. The trustee accepted Davidson Trust's bid for DOT No. 1 as payment in fulf, which,
as set forth above, was the point in time when the sale became final. Again, because the sale for
DOT No. 1 is final, we need not address whether Davidson Trust is a good faith purchaser for
value.

The district court also held that the sale for DOT No. 1 is final despite the irregularity in Davidson
Trust's credit bid, but did so under the reasoning that Spencer had failed to demonstrate harm
resulting from the excessive credit bid. Idaho Code § 45-1508 does not require that the grantor to
a deed of trust demonstrate harm resulting from an irregularity in the foreclosure sale in order to
have the sale set aside. The district court cannot impose this additional requirement under the
statute, thereby increasing the plaintiff's burden, just because it does not agree with the result.
Thus, although we agree with the district court that the sale for DOT No. 1 should not be set aside,
we do so under different reasoning.

Although neither party attributes fault to the trustee, we note that 1. C. § 45-1506(9) does not
authorize a trustee to execute a trustee's deed until the buyer pays the entire price bid. Accepting
an excessive credit bid has a chilling effect on the trustee's ability to obtain the maximum amount
of recovery for the debtor's property. Here, the trustee executed the Trustee's Deeds for DOT No,
1 and DOT No. 2 befare Davidson Trust paid its bids in full. Pursuant to 1.C. § 45-1506(9), the
trustee should have required
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that Davidson Trust pay cash for the excess amounts before executing the Trustee's Deeds.

C. Surplus

In the alternative, Spencer argues that he is entitled to surplus proceeds from both sales. Idaho
Code § 45-1507 requires that the trustee apply the proceeds from the foreclosure sale as follows:
{1) To the expenses of the sale, including a reasonable charge by the trustee and a reasonable
attorney's fee.(2) To the obligation secured by the trust deed.(3) To any persons having recorded
liens subsequent to the interest of the trustee in the trust deed as their interests may appear.(4)
The surplus, if any, to the grantor of the trust deed or to his successor in interest entitled to such

surplus.

I.C. § 45-1507. As set forth above, Davidson Trust bid $86,507.95 in excess of the amount owing
under the note secured by DOT No. 2, and also bid at least $5,000 in excess of the amount owing
under the note secured by DOT No. 2. Accordingly, there are proceeds from the sales that go
beyond the expenses of the sales and the obligations secured by the trust deeds. See .C. § 45-
1507,

The respondents argue that even if Davidson Trust submitted excessive bids, Spencer is not
entitied to proceeds from the sales. The respondents claim that Michael Thompson, the holder of a
recorded lien on Parcel No. 3 subsequent to the interest of Davidson Trust, is entitled to these
proceeds under |.C. § 45-1507(3) before Spencer is entitled to a surplus under 1.C. § 45-1507(4).





This argument is based on two subordination agreements signed by Thompson, through which
Thompson subordinated his interest in Parcel No. 3 to both Deeds of Trust held by Davidson
Trust. Based on these subordination agreements, the respondents argue that Spencer has failed
to state a claim upon which relief can be granted. However, neither respondent raised this
argument before the district court. In fact, Jameson argued that the subordination agreements
supported the district court's award of summary judgment in his response to Spencer's motion for
reconsideration. This Court will not consider arguments raised for the first time on appeal.
Johannsen v. Utterbeck, 146 ldaho 423, 429, 196 P 3d 341, 347 (2008).

In addition, the respondents argue that the $86,507 .45 was properly deducted under 1.C. § 45-
1507(3) since the lien for DOT No. 2 was still a subsequently recorded lien at the time the
Trustee's Deed for DOT No. 1 was recorded. The respondents’ argument is based on the district
court's determination that the Trustee's Deed for DOT No. 1 was recorded at 11:29 a.m. and that
the Trustee's Deed for DOT No. 2 was recorded at 11:30 a.m. This argument fails for two reasons.
First, the district court erred in determining the order in which the sales were recorded; the sales
were actually recorded in reverse order-the Trustee's Deed for BOT No. 2 was recorded first at
11:29 a.m. and the Trustee's Deed for DOT No. 1 was recorded second at 11:30 a.m. More
importantly, the order in which the Trustee's Deeds were recorded is irrelevant. The lien on DOT
No. 2 was extinguished when the trustee accepted Davidson Trust's bid, not when the Trustee's
Deed for DOT No. 2 was executed.

Finally, the respondents argue that it would be inequitable for this Court to award Spencer a
surplus. The respondents argue that because Spencer defaulted under two separate promissory
notes, he will obtain a windfall if he prevails. However, equity is not available to the respondents.
idaho Code § 45-1502, ef seq. provides a comprehensive regulatory scheme for non-judicial
foreclosure of deeds of trust, which includes the exclusive remedies for a given statutory violation.
" Where a statute provides an adequate remedy of law, equitable remedies generally are not
available " 27A Am.Jur.2d Equity § 213 (2008). " It is well understood that equitable principles
cannot supersede the positive enactments of the legislature.” Davis v. Idaho Dept. of Heath &
Welfare, 130 Idaho 469, 471, 943 P.2d 59, 61 (Ct.App.1997). Because |.C. § 45-1502, et seq.
applies and dictates the requirements for relief
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in this case, the Court will not allow equity to interfere.

Based on the analysis set forth above, we hold there are sale proceeds in excess of the amounts
secured by the trust deeds. However, part of the property conveyed subject to the trust deeds was
Parcel No. 3, upon which Thompson has an existing lien. Therefore, we reverse in part the district
court's award of summary judgment in favor of the respondents and remand for a determination of
the amount of sale proceeds to be distributed along with a determination of who is entitled to such
proceeds under 1.C. § 45-1507.

D. Attorney Fees

All parties request attorney fees on appeal. First, Jameson requests atiorney fees under 1.C. § §
12-120(3), 12-121, and 12-123. " [ldaho Code] § 12-120(3) ... allows recovery of attorney fees by
the prevailing party in any commercial transaction." Mackay v. Four Rivers Packing Co., 145 ldaho






408, 415, 179 P.3d 1064, 1071 (2008). Idaho Code § 12-121 allows recovery of attorney fees by
the prevailing party only if the Court determines that the appeal was brought or defended
frivolously, unreasonably, or without foundation. Thus, both statutes require that the party
requesting attomey fees be a prevailing party. Here, Jameson is not a prevailing party and,

therefore, is not entitled to attorney fees under I.C. § § 12-120(3) or 12-121.

We also deny Jameson's request for attorney fees on appeal under |.C. § 12-123. Idaho Code §
12-123(2)(b) sets forth a specific procedure for attorney fees, requiring a motion by a party and
notice and a hearing in the trial court. See Roe Family Servs v. Doe, 139 |daho 930, 938, 88 P.3d
749, 757 (2004). Those were not followed in this case. Furthermore, the statute limits an award of
attorney fees to twenty-one days after the entry of judgment in a civil action. Idaho Code § 12-
123(2)(a) states: " [A]t any time prior to the commencement of the trial in a civil action or within
twenty-one (21) days after the entry of judgment in a civil action, the court may award reasonable
attorney's fees to any party to that action adversely affected by frivolous conduct " The statute
makes no provision for attorney fees on appeal. Therefore, attorney fees are not awardable under
I.C. § 12-123 for the appellate process.

Davidson Trust requests attorney fees on appeal under |.C. § 12-121, Again, 1.C. § 12-121 allows
an award of " reasonable atforney's fees to the prevailing party...." I.C § 12-121, Davidson Trust is
not a prevailing party. Therefore, it is not entitled to attorney fees under i.C § 12-121.

Finally, Spencer requests attorney fees pursuant to 1.C. § 12-121. As set forth above, reasonable
attorney fees are available to the prevailing party under 1.C. § 12-121 only if the Court determines
that the appeal was brought or defended frivolously, unreasonably, or without foundation. Garcia,
144 Idaho at 546, 164 P.3d at 826. Although Spencer is the prevailing party on appeal, we find no
evidence to suggest that the respondents defended this appeal frivolously, unreasonably, or
without foundation. |. R .C.P. 54{e)(1). As such, we deny Spencer's request for attorney fees on
appeal.

V. CONCLUSION

For the reasons set forth above, we reverse the district court's order of summary judgment in favor
of Davidson Trust and remand with instructions for the district court to determine the amount of
sale proceeds to be distributed along with a determination of who is entitled to such proceeds
under I.C. § 45-1507. We award Spencer court costs, but not atiorney fees, on appeal.

Chief Justice EISMANN and Justices W. JONES and HORTON concur.,

J. JONES, J., specially concurring.

} concur in the Court's opinion even though it produces a harsh result for the Davidson Trust.
Such a result could certainly have been anticipated because the bids submitted by Davidson Trust
substantially exceeded the total amount owing on the obligations secured by the two deeds of
trust. As noted in the opinion, a credit bid exceeding the trust deed obligation has a chilling
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effect on the trustee's ability to obtain the maximum amount of recovery for the debtor's property.
Allowing a beneficiary to submit a credit bid in excess of the debtor's obligation would give the
beneficiary an unwarranted competitive advantage over cash bidders who might be willing to pay
more than the debtor's obligation. Such a practice would also deprive the debtor of any excess






sale proceeds that might otherwise be available for his or her benefit. A credit bid is designed to
allow the beneficiary to bid up to the total owing on the trust deed obligation without having to
produce cash in that amount at the trust deed sale, not to allow the beneficiary to avoid a
competitive trustee's sale.

In Federal Home Loan Mortgage Corp. v. Appel, 143 Idaho 42, 45, 137 P.3d 429, 432 (2006), we
described the purpose of a credit bid as follows:

There is no reason why the holder of the deed of trust note should not be able to purchase the
property at a trustee sale by bidding in ali or part of the amount owing pursuant to the note. After
all, the holder of the note is the party to be benefited by the sale. It makes no sense to require the
note holder to bring cash to the sale in order to pay himself. His bid, if successful, immediately
reduces or eliminates the debtor's obligation. We hold that where the holder of a deed of trust note
is the bidder, crediting the bid against the note is the equivalent of a cash sale.

It is clear that the upper limit of a credit bid is the amount owing on the obligation secured by the
trust deed. If the beneficiary were permitted to bid in excess of the amount owing on the obligation
secured by the trust deed, without having to pay the excess in cash, there would be no need for a
competitive auction-the beneficiary would always be able to outbid a cash purchaser.

A trust deed beneficiary should not submit a bid in excess of the amount owing on the trust deed
obligation without expecting to have to pay cash for the excess. Had a third party submitted bids
identical to those submitted by the Davidson Trust, the third party would not have been excused
from paying the total amount of the two bids. There is no reason to treat Davidson Trust any
differently. On the other hand, a trustee should not accept a beneficiary’s credit bid exceeding the
trust deed obligation. l[daho Code § 45-1506(9) requires the purchaser to pay the price bid at the
time of sale and provides for delivery of the trustee's deed upon receipt of payment by the trustee.
The trustee is provided with options in the event of a refusal by the purchaser to pay the purchase
money. Since a credit bid is limited to the amount of the obligation secured by the trust deed, the
portion of a bid exceeding that amount must be paid in cash. Where the beneficiary fails to pay the
excess amount in cash, he has failed to pay the price bid and the trustee, having failed to receive
full payment, delivers the trustee's deed at his potential peril.

It is not entirely clear how these sales went awry. The record contains an affidavit executed by the
vice president and trust officer of Davidson Trust, attached to which are two written credit bids that
were apparently furnished to the trustee, The affidavit indicates that both bids were to be
submitted and that they were to be submitted in the order in which the trustee actually conducted
the two sales-DOT No. 2 being brought up for sale at 10:00 a.m. on February 24, 2005, and DOT
No. 1 being brought up at 10:30 a.m. Thus, it appears the trustee conducted the sales as
requested by Davidson Trust.

It is unknown why Davidson Trust did not attempt to handle the matter in a single sale by
foreclosing DOT No. 2, including the amount owing on the obligation secured by DOT No. 1. Or, it
could have foreclosed both trust deeds, seeking only the amount owing pursuant to each. Nor is it
known why the trustee did not call attention to the fact that the credit bids exceeded the total
available credit. The bids, as presented to and accepted by the trustee, appear destined to
produce the unfortunate result actually obtained here.






What this case illustrates is that the beneficiary should be scrupulous in determining the amount
owing pursuant to the obligation(s) secured by the deed(s) of trust [4]
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and, where the beneficiary does not personally attend the sale, should provide clear-cut
instructions to the trustee. The case also illustrates that the trustee should pay attention to the
amount owing to the beneficiary on the obligation(s) secured by the trust deed(s} and make sure
that any credit bid submitted by the beneficiary does not exceed that amount, unless the
beneficiary produces cash to make up the difference.

Notes:
(1 During oral argument, Spencer's counsel conceded that the parties intended for the 1981

Skyline mobile home, rather than the 1977 mobile home, to serve as collateral under the
Agreement.

2] \daho Code § 45-1501 has been repealed; therefore, the statutory provisions governing the
non-judicial foreclosure of trust deeds will be referred fo as I.C. § 45-1502, et seq. throughout the
remainder of this opinion.

[3] bavidson Trust overbid by at least $5,000 since the interest and fees calculated for DOT No. 2
were based on $65,000 being the principal amount owed.

4] The written credit bids also contain some overlap. Both bids included the delinquent taxes on
parcel No. 3 in the amount of $1,783.36, the $5,000 amount related to item (g) of the Agreement,
and attorney fees and costs in the amount of $1,865.40. While it isn't entirely clear, it appears that
these duplicate items further inflated Davidson Trust's bid to its current detriment.
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EISMANN, Justice.

This is an appeal from a judgment ordering the trustee under a deed of trust to execute and deliver
a trustee's deed to the highest bidder at the foreclosure sale. Prior to the sale, the grantor and
beneficiary had entered into an agreement resolving the default. Therefore, we reverse the
judgment of the district court because the sale was void and the trustee cannot be required to
execute and deliver a trust deed.

I. FACTS AND PROCEDURAL HISTORY

In April 1998, Ronald and Terilyn Rush executed a deed of trust on their residence to secure
payment of a promissory note in the sum of $37,000. The defendant Fairbanks Capital
Corporation (Fairbanks Capital) later
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[138 Idaho 139] acquired the interest of the beneficiary under that deed of trust. The Rushes failed

to make the monthly payments that came due under the promissory note for the months of
November 2000 through February 2001. Fairbanks Capital retained the defendant Charles Just
(the Trustee) to foreclose the deed of trust by nonjudicial sale, and he commenced foreclosure
proceedings under ldaho Code 45-1508, with the sale scheduled for July 19, 2001. The Trustee
retained Pioneer Title Company (Pioneer Title) to conduct the sale.

On July 17, 2001, the Rushes and Fairbanks Capital executed a contract entitled "Forbearance
Agreement" (Agreement) which addressed the Rushes' default. The Agreement altered the terms
of the promissory note by modifying the payments due. As modified by the Agreement, the Rushes
were to pay $2,000 on July 17, 2001; $575 by the seventeenth days of August, September, and
October 2001; and $4,984 by November 17, 2001. The Agreement provided that if the Rushes
made the payments as modified, Fairbanks Capital would not proceed with the foreclosure. The
Rushes timely paid the $2,000, and Fairbanks Capital sent the Trustee an e-mail instructing him to
stop the foreclosure proceedings. Because of a problem with the Trustee's Internet provider,






however, he did not receive the e-mail until July 20, 2001, the day after the sale.

Pioneer Title held the foreclosure sale as scheduled on July 19, 2001. The plaintiff James Taylor
(Taylor) was the highest bidder, and on the same day he tendered to Pioneer Title a certified
check for the full amount of his bid. On July 20, 2001, the Trustee received the e-mail message
from Fairbanks Capital. On July 23, 2001, the Trustee informed Taylor about the Agreement and
told him he would not be receiving a trustee's deed. Taylor's check was returned to him,

On August 22, 2001, Taylor commenced this action. In count one of his complaint he requested a
declaratory judgment that he is the legal owner of the real property. In count two, he alleged that
the Trustee and Fairbanks Capital had breached a contract to convey the real property to him, and
he sought either specific performance of that contract or damages for its breach. He alleged that
the damages recoverable were $47,215, the difference between the price he bid and the fair
market value of the real property.
The parties filed cross motions for summary judgment, which were heard on December 14, 2001.
The district court ruled that the Agreement did not cure the default, it was simply a promise to cure
the default, and that as a result the sale was valid. The district court therefore ruled that the sale
was valid and that the Trustee was required to execute and deliver the trustee’s deed to Taylor.
The court granted summary judgment in favor of Taylor on count one of his complaint. With
respect to count two, the district court stated that a breach of contract cause of action would not lie
under the facts of this case. It also denied respondents' motion for summary judgment. The district
court entered a judgment ordering the Trustee to execute and deliver the trustee's deed to Taylor.
The respondents then appealed, and Taylor cross-appealed.

Il. ISSUES ON APPEAL
A. Was the foreclosure sale void?

B. Is Taylor a good faith purchaser under Idaho Code 45-15087

C. Did the district court err in not granting Taylor summary judgment on his claim for breach of
contract?

D. Did the district court err in awarding Taylor attorney fees?

E. Is either the Trustee or Taylor entitled to attorney fees on appeal?

HIl. ANALYSIS

In an appeal from an order of summary judgment, this Court's standard of review is the same as
the standard used by the trial court in ruling on a motion for summary judgment. Infanger v. City of
Salmon, 137 Idaho 45, 44 P.3d 1100 (2002). All disputed facts are to be construed liberally in
favor of the non-moving party, and all reasonable inferences that can be drawn from the record
are to be drawn in favor of the non-moving
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[138 Idaho 140] party. Id. Summary judgment is appropriate if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law. /d. If the
evidence reveals no disputed issues of material fact, then only a question of law remains, over
which this Court exercises free review. Id.

A. Was the Foreclosure Sale Void?






Idaho Code 43-1505(2) (1997) grants authority to foreclose a deed of trust by nonjudicial sale. it
provides, "The trustee may foreclose a trust deed by advertisement and sale under this act if ...
ftlhere is a default by the grantor ... owing an obligation the performance of which is secured by
the trust deed " The statute requires that the default exist at the time of the sale. It states that the
trustee may foreclose a trust deed if there "is" a default by the grantor, not if there "has been” a
default by the grantor. Both parties agree that if the promissory note was not in default on July 19,
2001, the foreclosure sale was void. The issue in this case is whether there was still a default after
the Rushes and Fairbanks Capital had entered into the Agreement. The district court held that the
Agreement "amounts to a promise fo cure a default and ... it does not cure the default." In so
holding, the district court erred.
A contract must be construed to give effect to the intention of the parties. Wing v. Martin, 107
Idaho 267, 688 P.2d 1172 (1984). In order to ascertain that intent, the contract must be construed
as a whole. Id. If a contract's terms are clear and unambiguous, the contract's meaning and legal
effect are questions of law, and the meaning of the confract and intent of the parties must be
determined from the plain meaning of the contract's own words. Taylor v. Browning, 129 ldaho
483, 927 P.2d 873 (1996).
The Agreement expressly modified the payments due under the promissory note. It recited,
"Whereas Borrower(s) and Lender are willing to modify the note as set forth below in order to
permit Borrower(s) to continue to own and use the property.” The parties agreed that the amounts
due under the note, including various fees and costs relating to the foreclosure proceedings,
totaled $6,984.38. They then agreed as follows:
2. Forbearance. From and after the date of execution of this agreement, during the term hereof,
so long as Borrower(s) does not default in any performance required by this Agreement and does
not default in any performance required by the Note (except as modified by this Agreement) and
Mortgage lender agrees to forbear from scheduling a sheriffs sale, and to forbear from proceeding
with the filing of a Foreclosure.
3. Duties of Borrower(s). Borrower(s) shall make the following payments at the following times:
A) On or before the earlier of July 17, 2001 or the date of execution of this agreement, Borrower(s)
shall pay $2000.00 to Lender.
B) Thereafter Borrower(s) shall make monthly payments to Lender in the amount of $575.00 for
the months of August 2001 through and including October 2001 provided that payments shall be
received by Lender no later than the 17th day of each of these months. A final balloon payment to
reinstate loan is due on or before November 17, 2001 in amount of $4984.28.
4. Effect of Default. Should Borrower(s) fail to make any payment required by this Agreement or
perform any other act required by this Agreement or should any representation or warranty given
by Borrower(s) be untrue or shall be breached, Lender shall have the right to pursue all remedies
available to it under the Note, Mortgage and/or Final Judgment. In executing this agreement,

Borrower(s) specifically acknowledges that the Notice of Default shall not be rescinded and shalt
be an instrument of record until withdrawn by Lender.

The Agreement also provided, "Except as specifically modified by this Agreement, all other terms
of the Note shall remain unchanged from the original terms and no part of the Mortgage is






modified by this Agreement "
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The Rushes paid the $2,000 due upon execution of the Agreement.

The Agreement clearly provided: (1) that the terms of the promissory note were modified so that
there were no longer any sums that were past due; (2) that Fairbanks Capital could not proceed
with foreclosing the deed of trust unless there was a new default in the Agreement or in the
promissory note; and (3) that if there was a future default then Fairbanks Capital could pursue all
remedies available to it. Thus, the Agreement by its terms cured the default because under the
Agreement, there were no longer any sums past due. Under its terms, it would require a new
default by the Rushes for Fairbanks Capital to be able to foreclose the deed of trust.

Idaho Code 45-1506 (1997) provides that the trustee can postpone the sale at the request of the
beneficiary. Thus, the beneficiary could agree to postpone the sale to give the grantor additional
time to cure the default. That is not what happened here, however. The Agreement did not merely
provide that the sale would be postponed. It eliminated the default by altering the terms of the
promissory note so that there were no longer any sums past due.

Taylor points to one sentence in the Agreement which he contends shows that the default was not
cured. That sentence states, "In executing this agreement, Borrower(s) specifically acknowledges
that the Notice of Default shall not be rescinded and shall be an instrument of record until
withdrawn by Lender.” This sentence does not provide that the default is not cured. It simply
provides that the notice of default will remain filed. Fairbanks Capital may have included this
provision in the Agreement under the belief that if there were a future default, Fairbanks Capital
could short-circuit the foreclosure process by relying upon the prior notice of default. Whatever the
reason behind this provision, its terms do not contradict the fact that upon the execution of the
Agreement, there were no longer any sums past due under the promissory note as it had been
modified by the Agreement. Thus, because at the time of the sale on July 19, 2001, there was no
default in the performance of any obligations secured by the deed of trust, the foreclosure sale
was void.

Taylor also argues that the default could not be cured without actual payment of the entire amount
then due under the terms of the deed of trust and promissory note, including a reascnable
trustee's fee and attorney fees. Taylor relies upon Idaho Code 45-1506(12) in making this
argument. That code section gives the grantor the right to cure a default by paying those sums
within 115 days after the recording of the notice of default. The statute simply grants a right to cure
within 115 days after the recording of the notice of default and specifies how a grantor can
exercise that right. It does not purport to limit the right of the grantor and beneficiary to come to
their own agreement to cure a default. :
B. Is Taylor a Good Faith Purchaser Under Idaho Code 45-1508?
Taylor argues that he is entitled to a deed to the real property because he is a good faith
purchaser under |daho Code 45-1508 (1997), which provides:

A sale made by a trustee under this act shall foreclose and terminate all interest in the property
covered by the trust deed of all persons to whom notice is given under section 45-1508, [daho
Code, and of any other person claiming by, through or under such persons and such persons shall






have no right to redeem the property from the purchaser at the trustee's sale. The failure to give
notice to any of such persons by mailing, personal service, posting or publication in accordance
with section 45-1506, Idaho Code, shall not affect the validity of the sale as to persons so notified
nor as to any such persons having actual knowledge of the sale. Furthermore, any failure to
comply with the provisions of section 45-15086, I[daho Code, shall not affect the validity of a sale in
favor of a purchaser in good faith for value at or after such sale, or any successor in interest
thereof.

That statute has no application in this case for two reasons.
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[138 Idaho 142] First, by its terms it only applies to sales challenged because of a failure to comply
with the provisions of ldaho Code 45-1506. In this case, the Rushes have not contended that the
foreclosure sale was void for failure to comply with [daho Code 45-1508. They have contended,
and we have found, that the foreclosure sale was void for failure to comply with [daho Code 45-
1505(2), which requires that there be a default in order to sell the real property secured by a deed
of trust.

Second, Taylor is not a good faith purchaser for value because he did not acquire title to the real
property. The trustee refused to execute and deliver a deed. The doctrine of good faith purchaser
for value is available to protect title obtained, not to acquire title. As this Court explained in Ewald
v. Hufton, 31 |daho 373, 380, 173 P. 247, 247-48 (1918):

The doctrine of bona fide purchaser is peculiarly available for purposes of defense. (See the
discussion in 2 Pomeroy, Equity Jurisdiction, 735, et seq.) This defense can be maintained only in
favor of a title, though it may be defective, which a bona fide purchaser has, and it is not available
for the purpose of creating a title. This view is well expressed by Mr. Justice Bean in the case of
Allen v. Ayer, 26 Or, 589, 39 P. 1 [(1895}], as follows:

"Where the title to land passes, though obtained by fraud, and the deed is therefore voidable, one
who purchases from the grantee in good faith, and without notice, will be protected, because he
had a title which he could and did convey, but when the deed was never in fact delivered, the
grantee can convey no title for the protection of which the plea of a bona fide purchaser can be
invoked."

Thus, Taylor is not entitled to obtain a deed to the real property based upon his contention that he
is a good faith purchaser for value.

C. Did the District Court Err in Not Granting Taylor Summary Judgment on His Claim for
Breach of Contract?

Taylor contends that even if the foreclosure sale is void, the facts in this case gave rise to a
contract between him and either Fairbanks Capital or the Trustee, and he is entitled either to
enforce that contract either by requiring the Trustee to execute and deliver a deed to the real
property or by recovering damages. Because the foreclosure sale is void, the alleged contract is
likewise void. The alleged contract would circumvent the statutory requirement, discussed above,
that a deed of trust can be foreclosed only if there is a default in an obligation the performance of
which is secured by the deed of trust. A void contract cannot be enforced. Quiring v. Quiring, 130

Idaho 560, 944 P.2d 695 (1997).






D. Did the District Court Err in Awarding Taylor Attorney Fees?

The district court awarded Taylor attorney fees in the sum of $8,842.50 against the Trustee. The
district court found that the gravaman of this case involved a commercial transaction, and so the
prevailing party was entitied to an award of attorney fees under Idaho Code 12-120(3). Because
we reverse the judgment of the district court, we also reverse the attorney fee award to Taylor.
E. Is Either the Trustee or Taylor Entitled to Attorney Fees on Appeal?

The Trustee and Taylor both seek an award of attorney fees on appeal pursuant to Idaho Code
12-120(3). That statute provides, "In any civil action to recover ... in any commercial transaction
unless otherwise provided by law, the prevailing party shall be allowed a reasonable attorney's fee
to be set by the court, to be taxed and collected as costs.” The statute defines the term
"commercial transaction" to mean "all transactions except transactions for personal or household
purposes.”" IDAHO CODE 12-120(3) (1998). Both Taylor and the Trustee agree that Taylor's
action against the Trustee was to recover in a commercial transaction. Taylor bid at the
foreclosure sale in order to obtain the real property for resale. As the prevailing party on the
appeal, the Trustee is entitled to an award of a reasonable attorney fee under Idaho Code 12-
120(3). Hoffer v. Callister, 137 Ildaho 291, 47 P.3d 1261 (2002). The Trustee is
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[138 Idaho 143] likewise entitled to an award of a reasonable attorney fee in the district court,

IV. CONCLUSION

We reverse the judgment of the district court and remand this case with instructions to enter a
judgment dismissing the complaint with prejudice and to award the Trustee a reasonable attorney
fee. We also award costs and attorney fees on appeal to the Trustee.

Chief Justice TROUT, and Justices SCHROEDER, WALTERS, and KIDWELL concur.
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HORTON, JUSTICE
Vermont Trotter (Trotter) is a homeowner in default on his home loan. ReconTrust, the trustee
appointed by the beneficiary of the deed of trust, notified Trotter of the default and initiated a
nonjudicial foreclosure on the deed of trust pursuant to [.C. § 45-1505. Upon receiving notice of
the trustee's sale, Trotter sued ReconTrust, Mortgage Electronic Registration Systems, Inc.
(MERS), and Bank of New York Mellon. Trotter's complaint alleged that none of the defendantsm
had standing to initiate a foreclosure under I.C. § 45-1505. Bank of New York filed a motion to
dismiss for failure to state a claim pursuant to L.LR.C.P. 12(b)(6) on the grounds that it had complied
with all statutory requirements to foreclose and that standing is not a requirement of nonjudicial
foreclosures under 1.C. § 45-1505. The district court granted the motion.

On appeal, Trotter argues that before any party may initiate a nonjudicial foreclosure under I.C. §
45-1505, it must affirmatively demonstrate its standing to foreclose by proving it has an interest in
both the deed of trust and the promissory note it secures. Additionally, Trotter asserts that MERS
was never the true beneficiary of the deed of trust and therefore lacked the authority to assign it to
Bank of New York. Consequently, he argues, Bank of New York's appointment of ReconTrust as
successor trustee was invalid, and neither ReconTrust nor Bank of New York has standing to
foreclose. We affirm.
|. FACTUAL AND PROCEDURAL BACKGROUND
In June of 2005, Vermont Trotter executed a Note and a Deed of Trust in which MERS was the
named beneficiary as nominee for the lender, Countrywide Home Loans, Inc. The deed of trust
was recorded on June 24, 2005. The deed of trust encumbers real property located at 512 South






14th Street in Coeur d'Alene. This is Trotter's primary personal residence.

According to the district court, MERS executed a Corporation Assignment of Deed of Trust that
was recorded in Kootenai County on August 24, 2009. The effect of this assignment was to name
Bank of New York Mellon as the beneficiary under the deed of trust. Bank of New York Melion
then recorded an Appointment of Successor Trustee naming ReconTrust as the successor trustee.
The same day, ReconTrust also recorded a Notice of Default. ReconTrust executed a Notice of
Trustee's Sale on or about September 2, 2009, which set the date of the trustee's sale as January
11, 2010. Trotter acknowledged receipt of the Appointment of Successor Trustee, Notice of
Default, and Notice of Trustee's Sale.

Prior to the scheduled trustee's sale, Trotter filed a complaint requesting declaratory and injunctive
relief, asserting that Bank of New York may not foreclose until it demonstrates it has legal standing
to do so and alleging that he has not been provided with any document showing how Bank of New
York became the beneficiary on the deed of trust or whether it owns his loan. Additionally, Trotter
alleged in the complaint that his loan was placed in a loan trust that may have been insured
against borrower default. He contends that if the trust received payment on an insurance policy,
there may not be a default that would permit foreclosure. The district court issued a temporary
restraining order (TRQ), which cancelled the sale scheduled for January 11, 2010, and enjoined
any sale of the property through January 22, 2010. The district court issued a second TRO on
February 5, 2010, canceliing the rescheduled trustee's sale and ordering Bank of New York not to
reschedule the sale without further order of the court.

Bank of New York then filed a 12(b)(6) motion to dismiss. Trotter opposed the motion and moved
the court for an order to compel Bank of New York to fully comply with his discovery requests. The
district court denied Trotter's motion to compel and granted the motion to dismiss. The court found
that MERS was the beneficiary under the deed of trust and that MERS had properly assigned its
rights as beneficiary to Bank of New York, pursuant to I.C. § 45-1502(1). The court thus found
Bank of New York's appointment of ReconTrust as successor trustee valid under |.C. § 45-1504(2)
and therefore, as a matter of law, that ReconTrust was vested with the powers of the original
trustee. The court denied Trotter's motion to compel as moot and vacated the restraining orders.
Final judgment was entered for Bank of New York, and Trotter timely appealed. Trotter was
represented by counsel in the district court, but on appeal, he has proceeded pro se. Trotter
requests a declaratory judgment that Bank of New York and ReconTrust lack standing to
foreclose. Both parties request attorney fees.

Il. STANDARD OF REVIEW
Appeals from an order of summary judgment[z] are reviewed de novo, "and this Court's standard

of review is the same as the standard used by the trial court in ruling on a motion for summary
judgment." Curlee v. Kootenai Cnty. Fire & Rescue, 148 |daho 391, 394, 224 P.3d 458, 461 (2008)
(citations omitted). Summary judgment is appropriate if "the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law." LR.C.P.
56(c). Under this standard, "disputed facts are construed in favor of the non-moving party, and all
reasonable inferences that can be drawn from the record are drawn in favor of the non-moving






party." Curlee, 148 Idaho at 394, 224 P .3d at 461. Where "the evidence reveals no disputed
issues of material fact, then only a question of law remains, over which this Court exercises free
review." Lockheed Martin Corp. v. Idaho State Tax Comm'n, 142 ldaho 790, 793, 134 P .3d 641,
644 (2006). However, the adverse party "may not rest upon the mere allegations or denials” in the
pleadings, but "must set forth specific facts showing there is a genuine issue for trial " LR.C P.
56(e). Therefore, when this Court reviews an order granting summary judgment, "conclusory
assertions unsupported by specific facts are insufficient to raise a genuine issue of material fact
precluding summary judgment.” Mareci v. Coeur D'Alene School Dist. No. 271, 150 idaho 740,
744, 250 P.3d 791, 795 (2011) (citing Goodman v. Lothrop, 143 ldaho 622, 627, 151 P.3d 818,
823 (2007)).

This Court exercises "free review over interpreting a statute's meaning and applying the facts to
the law." VFP VC v. Dakota Co., 141 Idaho 326, 331, 109 P.3d 714, 719 (2005). "Pro se litigants
are held to the same standards and rules as those represented by an attorney." Twin Falls Cnly. v.
Coates, 139 Idaho 442, 445, 80 P.3d 1043, 1046 (2003).

ll. ANALYSIS

A. The district court properly granted Bank of New York's motion to dismiss.

The district court granted Bank of New York's motion to dismiss after it considered the statutory
requirements for a nonjudicial foreclosure set out in I.C. §§ 45-1502 through -1515 (the Idaho
Deed of Trust Act or the Act). Trotter claims that the district court examined the wrong issue in this
case. His contention is that a party must have "standing" to initiate a non-judicial foreclosure.
Trotter's arguments related to this issue can be summarized as: 1) in order to initiate a non-judicial
foreclosure on a deed of trust, the foreclosing party must first prové that it has "standing” to initiate
foreclosure under the statute; and 2) MERS, despite being named as the beneficiary on the deed
of trust, had no autharity to assign its interest in the deed of trust to Bank of New York because it
is only a "nominal” beneficiary. Thus, Trotter's argument is not that the procedural requirements
under the Deed of Trust Act were not satisfied, but that before a party may make use of those
procedures, it must demonstrate its right to use them. Trotter also references the allegation in his
complaint that the sale of his promissory note to a "securitized loan trust" may have “liquidated”
his loan obligation and thus eliminated the possibility of default on his part. We review only the first
argument because the others are not supported by argument or authority and are therefore
waived.

1. A trustee is not required to prove it has standing before foreclosing on a deed of trust.
Trotter argues that before a party may foreclose under the Act, it must establish its standing to
foreclose by proving that it is the current owner of the note and mortgage. At oral argument before
this Court, Trotter also suggested that a trustee may not initiate nonjudicial foreclosure
proceedings under the Act unless it has authorization from the beneficiary. We disagree. While it is
true that a party must have standing before it may invoke the jurisdiction of a court, the foreclosure
process in the Act is not a judicial proceeding. Fed. Home Loan Mortg. Corp. v. Appel, 143 1daho
42,46 n.1, 137 P.3d 429, 433 n.1 (2006). Instead, "[{]he procedures to foreclose on trust deeds
outside of the judicial process provide the express-lane alternative to foreclosure in the judicial
system and strip borrowers of protections embedded in a judicial foreclosure.” /d. Thus, as an






“alternative” that is "outside the judicial process, " the Act sets forth all of the requirements to
foreclose on a deed of trust.

This Court interprets statutes "according to their plain and express meaning, and when they are
unambiguous this Court gives effect to the legislature's clearly expressed intent." Kootenai Hosp.
Dist. v. Bonner Cnty. Bd. of Comm’rs, 149 Idaho 290, 293, 233 P.3d 1212, 1215 (2010). Trotter
asks the Court to find a standing requirement in the Act, without providing a textual basis or citing
to controlling precedent.‘[B] However, nothing in the text of the statute can reasonably be read to
require the trustee to prove it has "standing” before foreclosing. Instead, the plain language of the
statute makes it clear that the trustee may foreclose on a deed of trust if it complies with the
requirements contained within the Act.

The Act states that "a deed of trust executed in conformity with this act may be foreclosed by
advertisement and sale” in accord with the procedures it describes. {.C. § 45-1503(1). Those
procedures are set forth in 1.C. § 45-1505, which states that "the trustee may foreclose a trust
deed by advertisement and sale" if four requirements are met:

(1) The trust deed, any assignments of the trust deed by the trustee or the beneficiary and any
appointment of a successor trustee are recorded in mortgage records in the counties in which the
property described in the deed is situated; and(2) There is a default by the grantor or other person
owing an obligation the performance of which is secured by the trust deed or by their successors
in interest with respect to any provision in the deed which authorizes sale in the event of default of
such provision; and(3) The trustee or beneficiary shall have (a) filed for record in the office of the
recorder in each county wherein the trust property, or some part or parcel, is situated, a notice of
default identifying the deed of trust by stating the name or names of the trustor or trustors and
giving the book and page where the same is recorded, or a description of the trust property, and
containing a statement that a breach of the obligation for which the transfer in trust is security has
occurred, and setting forth the nature of such breach and his election to sell or cause to be sold
such property to satisfy such obligation . . .(4) No action, suit or proceeding has been instituted to
recover the debt then remaining secured by the trust deed, or any part thereof, or if such action or
proceeding has been instituted, the action or proceeding has been dismissed.

1.C. § 45-1505. Additionally, once the notice of default has been recorded, the trustee must give
formal notice of the trustee’s sale to parties specified in the statute. See 1.C. § 45-1506. These are
the only requirements that precede foreclosure. We hold that, pursuant to 1.C. § 45-1505, a trustee
may initiate nonjudicial foreclosure proceedings on a deed of trust without first proving ownership
of the underlying note or demonstrating that the deed of trust beneficiary has requested or
authorized the trustee to initiate those proceedings.

The record confirms that the Appointment of Successor Trustee, Notice of Default, and Notice of
Trustee's Sale complied with the statutory requirements and were recorded as specified in the
statute, and the district court found that the defendants met the requirements of 1.C. §§ 45-1505
and 45-1506. Because there is no statutory requirement for the trustee to prove standing before
initiating @ nonjudicial foreclosure on a deed of trust, we affirm the district court's order dismissing
Trotter's claims.

2. The Court declines to review the remainder of Trotter's arguments.






Trotter's arguments that (a) MERS had no authority to assign the deed of trust to Bank of New
York, and {b) his loan obligation may have been satisfied by an insurance policy, thereby
preciuding foreclosure, are not supported with relevant legal authority.

The Idaho Appellate Rules require an appellant to support its contentions "with citations to the
authorities, statutes and parts of the transcript and the record relied upon." I A.R. 35(a)(6). Thus, it
is "well settled" that an issue on appeal will not be considered if it is "not supported by propositions
of law, authority, or argument.” Bowfes v. Pro Indiviso, Inc., 132 |daho 371, 376, 973 P.2d 142,
147 (1999) (quoting State v. Zichko, 129 Idaho 259, 263, 923 P .2d 966, 970 (1996)). Even where
an issue is "explicitly set forth in the party's brief" as one of the bases for appeal, if it is "only
mentioned in passing and not supported by any cogent argument or authority, it cannot be
considered by this Court.” Dawson v. Cheyovich Family Trust, 149 Idaho 375, 382-83, 234 P.3d
699, 706-07 (2010) (citing Inama v. Boise Cnty. ex rel. Bd. of Comm'rs, 138 |daho 324, 330, 63
P.3d 450, 456 (2003)).

Trotter has not provided any controlling precedent to support his assertion that MERS, as the
lender's nominee, could not assign its interest in the deed of trust. Rather, his argument relies on
two memorandum decisions from the U.S. Bankruptcy Court for the District of Idaho that are
inapplicable here. Those cases are related to standing in bankruptcy proceedings and whether
MERS met the statutory, constitutional, and prudential requirements to bring a motion in
bankruptcy court. See Sheridan, 2009 WL 631355, at *4; Withelm, 407 B.R. at 398. Neither case
supports Trotter's assertion that under Idaho law, MERS could not assign its interest in the deed of
trust.

In addition to the lack of cited legal authority, Trotter does not point to any language in the deed of
trust itself that would support his argument that MERS is not the beneficiary. The record on appeal
does not include the deed of trust, and therefore it cannot be considered on appeal. Chisholm v.
ldaho Dep't of Water Res., 142 Idaho 159, 162, 125 P.3d 515, 518 (2005). However, the district
court found that MERS was the beneficiary named in the deed of trust. Because it is the
appellant's burden to produce a record demonstrating error, if "a party appealing an issue presents
an incomplete record, this Court will presume that the absent portion supports the findings of the
trial court " State v. Willoughby, 147 Idaho 482, 488, 211 P.3d 91, 97 (2009) (citations omitted).
We therefore presume that the deed of trust supports the district court's finding that MERS could
assign its interest to Bank of New York. Because Trotter has not presented any argument or
authority supporting his claim that MERS had no authority to assign the deed of trust, he has
waived the issue.

Trotter also mentions in his initial brief that summary judgment was not appropriate because his
loan obligation may have been satisfied by insurance payments after it was securitized and placed
in a mortgage loan trust. In support of this assertion of error, Trotter cites no legal authority, but
instead refers the Court to the allegations in his original complaint. This is insufficient to satisfy

I.A R. 35(a)(6). Because he mentions this argument only in passing and without supporting
argument or authority, the argument is waived and we decline to consider it.

B. The issue of whether to compel further discovery is moot.

An issue is moot when "it does not present a real and substantial controversy that is capable of






being concluded through judicial decree of specific relief." Ameritel Inns, Inc. v. Greater Boise
Auditorium Dist.,, 141 |daho 849, 851, 119 P.3d 624, 626 (2005). The district court dismissed
Trotter's case with prejudice. Because we affirm the district court's dismissal, the motion to compel
presents no controversy in which the district could grant relief. Therefore, the issue is moot.

C. Neither party is entitled to an award of attorney fees.

Under |.C. § 12-121, the prevailing party may be awarded attorney fees "when this Court is left
with an abiding belief that the appeal has been brought or defended frivolously, unreasonably, or
without foundation " Karison v. Harris, 140 Idaho 561, 571, 97 P.3d 428, 438 (2004); IR.C.P
54(e)(1). Here, Trotter did not prevail and is therefore not entitled to an award of attorney fees.
Although Bank of New York is the prevailing party, we conclude that Trotter has presented
argument on an issue of first impression. Accordingly, we decline to award Bank of New York
attorney fees on appeal. Taylor v. AIA Services Corp., 151 Idaho 552,, 261 P.3d 829, 851 (2011)
(citing Campbell v. Kildew, 141 Idaho 640, 651, 115 P.3d 731, 742 (2005)).

IV. CONCLUSION

We affirm the district court's arders granting Bank of New York's motion to dismiss and denying

Trotter's motion to compel. Costs, but not attorney fees, to Bank of New York.
BURDICK CHIEF JUSTICE AND EISMANN, J. JONES AND W. JONES JUSTICES CONCUR.

Notes:
[1] The term "Bank of New York" is used to describe the defendants as a group, except where the

context indicates it is being used to refer only to Bank of New York Mellon in its individual capacity.
(2] Bank of New York filed a 12(b){6) mation, but also asked the district court to take judicial notice
of several exhibits attached to the motion. Therefore, the district court correctly treated the
12(b){(6) motion as a motion for summary judgment.

3] Trotter cites no controlling cases regarding 1.C. §§ 45-1503, -1505, or -15086. The only Idaho
cases cited are In re Withelm, 407 B.R. 392 (Bankr. D. Idaho 2009) and /n re Sheridan, No. 08-
20381-TLM, 2009 WL 631355 (Bankr. D. Idaho Mar. 12, 2009), federal bankruptcy cases that are
inapplicable in the context of nonjudicial foreclosure.






